Decision in a Mandatory Administrative Proceeding
Under
.au Dispute resolution Policy No. 2008-01, published 1/3/2008

DATE 23 May 2008
CASE NUMBER 3160
PANELLIST Steve Lieblich

49 \Woodsome Street, Mount Lawley, \Western Australia 6050 www.lieblich.com.au
Page 1 of 8




Table of Contents

R I 1= T o 11 o] o PSPPI
2 DEFINITIONS .eeiiiiiiieee ettt e e e e e a e e e et raaeae e as 4
3 Application of the QUDRP ........cccooiiii i e e e e e e 5
3.1 I ToT= 1] O PPRPPPTRPPP 5
3.2 DISPULE ...ttt ettt e e e e e e e e e e e e e 5
4 Mandatory Administrative ProCeaUIE .........cceceeeiiieiiiiiaeiiiiiiiiiiiee e 6
4.1 COMPIAINT ...t et e e e e e e e e s e e be e e e e e e s annnenneeeee s 6
4.2 Notification of ComPplaint...........c...oi i ceeeeiee e 6
4.3 LTS o0 ]S 6
4.4  Appointment of Panel.............oooviiiiiiiiiiiii e 6
4.5 Letter Of INQUINY ..o e e e e e e e 6
4.6 Impartiality and INdependenCe ...........coeeeemiiiiiiiiieee e 6
5 Particular Information in the Matter ... 7
5.1 (0T NN 111 1] o= PR 7
5.2 L 01T [T PRSPPI 7
5.3  COmMPIaiNaNt ...cccceiiiie e ————————————— 7
5.4 TS 00 [0 = o | AP 7
55 (Do) g P U] T\ F= Vg = PRSPPI 7
5.6 ReferenCe DOCUMENTS..........uuuuiiieeimmmmmmmsssasae e e e e e eeeeeeeeeeeeeeeeeeeeeeaeeseeeeeneeeeenes 8

I 23 May 2008 - Decision in a Mandatory Administrative Procedure - Case #3160 Page 2 of 8 I




1 Decision
In accordance with Rules p15 | render the followdegision on 23 May 2008.
The domain namewww.clearvision.com.gu registered to the Respondent, shall be

transferred to the Complainant, because the Conmgolaihas shown that the dispute is
subject to the provisions of the Policy, and thegdadent has not shown otherwise.

Signed by Steve Lieblich

Panellist
23 May 2008
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2 Definitions

In this Decision the following words and phraseslishsubject to the .au Dispute
Resolution Policy No. 2008-01, have the meaningsrgio them as follows:

word or phrase meaning

“auDRP” the .au Dispute Resolution Policy No. 28

“Complainant” the person described in sectionde®w.

“Complaint” the document described in section Siglow.

“Domain Name” the domain name described in se@iéril below

“License” the license for the domain name describedsection 5.5.1
below.

[n] refers to a document, where “n” is the docummaunnber listed
in section 5.6 Reference Documents.

“Party” the Complainant or the Respondent

“Policy” the .au Dispute Resolution Policy No. 2008.

“Provider” means the person described in 5.2 below.

“p<n>" refers to paragraph <n> of the Policy ScHedd or B, where
“<n>" is the number of the paragraph.

“Respondent” the person described in section Ovbel

“Response” the document described in section Onbelo

“Rules” Schedule B of the Policy

“Schedule B” Schedule B of the Policy

“Schedule A” Schedule A of the Policy

“IAMA  Supplemental| The Supplemental Rules to the Policy, as publisbedhe

Rules” Institute of Arbitrators and Mediators Australialwste.

“s<n>" refers to section <n> of the Policy, whern>” is the number

of the section.
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3 Application of the auDRP

3.1 License
Neither Party denies that the License is a 2LDneethat was issued or renewed after 1
August 2002 in accordance with s2.2

3.2 Dispute

By “seeking resolution of the situation of a domaame...” [5.6.1.1] under the auDRP,
the Complainant contends that the domain name @ispaets the requirements of s2.2.
Specifically, S2.2 refers to Policy Schedule A p4&ad requires that each of the following
conditions shall be met.

(1) The Domain Name isidentical or confusingly similar to a name, trademark or
service mark in which the complainant has rights. In this instance, the Domain
Namewww.clearvision.com.aus identical or confusingly similar to the Busises
Name “Clear Vision Laser Clinic’ a Business Namhich the Complainant has
registered with the WA Department of Consumer & HBopment Protection
[5.6.1.2]

(ii) The Respondent has no rights or legitimate interests in respect of the Domain
Name. The Respondent has claimed no such rights excepbte that it “was
properly and legally obtained ...and had the requiredessary connection to our
product offering under AUDA rules” [5.6.6]. Howevéor the purposes of the
Policy, auDA has determined that "rights or legéten interests in respect of the
domain name" are not established merely by a ragistdetermination that the
Respondent satisfied the relevant eligibility aigdor the domain name at the time
of registration. Respondent offers no other eviden€ any similarity of the
Domain Name with its company, business or othemlley trading name, as
registered with the relevant Australian governnaarthority; or any personal name
associated with the Respondent.

(i)  The Domain Name has been registered or subsequently used in bad faith. The
Complainant contends that the Domain Name “remamssed and is forwarded /
linked to their websitavww.lasik.com.all [5.6.1.1]. Respondent has said that it
“has been useid the past as a search driven landing page...” @durrently not
in use as a distinctive URL but has paid searchkedriby it ...” [5.6.6]. The
Respondent thus verifies that the Domain Name esl s attract traffic searching
for terms similar to “clearvision” or “clear visibnand describes no other use of
the URL.

In response to my letter of Inquiry [5.6.4], ther@@ainant states that he is “not aware
of...” the dispute being subject to another actidh3g The Respondent does not claim
that it is.
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4 Mandatory Administrative Procedure

4.1 Complaint

Neither Party denies that the Complaint was prepared served on the Provider on 16
April 2008 in accordance with s4, viz. in accordangth s4.2 (including Rules p3) and
the Provider’'s Supplemental Rules.

4.2 Notification of Complaint

The Provider forwarded the complaint to the Respondin the manner prescribed by
Rules p2(a), on 16 April 2008, being within thr&} ¢alendar days following receipt of
the fees to be paid by the Complainant in accoranith Rules pl9, and thus, in
accordance with Rules p4(c), the 16 April 2008he tate of commencement of the
administrative proceeding.

4.3 Response

The Response was not received by the Providecdardance with Rules p5(a), on 6 May
2008, being no later than twenty (20) days aftex tlate of commencement of the
administrative proceeding.

Thus | am making this Decision in the absence gfR@sponse to the Complaint from the
Respondent, in accordance with Rules p5(e).

4.4 Appointment of Panel

The Provider appointed me as Panellist in thisengith accordance with Rules p6(b), on 9
May 2008, being within five (5) calendar days fallag 6 May 2008, the lapse of the time
period for the submission of the response.

4.5 Letter of Inquiry

In accordance with the Rules p10, | issued a leftarquiry to the parties [5.6.4] inviting
their responses by 16 May 2008. The Complainaporeged on 13 May [5.6.5]. The
Respondent responded partially on 14 May, adviiaghe was awaiting further advice
before responding in full on [5.6.6] then againtipdly, on 16 May [5.6.7].

4.6 Impartiality and Independence
| know of no circumstances giving rise to justifbdoubt as to my impartiality or
independence in this matter.

Neither party has claimed that there are any cistantes giving rise to justifiable doubt
as to my impatrtiality or independence in this nratte
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5 Particular Information in the Matter
NB Some information in this section of the Decision may not suitable for publication,
for reasons of privacy.

5.1

5.2

5.3

5.4

5.5

551

5.5.2

5.5.3

Case Number
Case Number 3160

Provider
Institute of Arbitrators and Mediators (IAMA)

Complainant

Clear Vision Laser Clinic,

160B Cambridge St,

West Leederville, WA 6007
Email: eyes@visionclinic.com.au
Attn:  Mr Michael English

Respondent

Laser Sight Centres Australasia Pty Ltd,
Ground Floor, 35 Astor Terrace,

Spring Hill, QLD, 4004

Email: yhutchins@Isca.com.au

Attn: Ms Yvonne Hutchins

Domain Name

Domain name
www.clearvision.com.au

Registrant
The Respondent

Registration Date
(not provided)
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5.6 Reference Documents

5.6.1 Email from IAMA, dated 1/4/08
Email from IAMA Trust Administrator, with attachddcsimile containing a copy
of the following
5.6.1.1 Letter from the Complainant to IAMA, CEO dated ptil22008
5.6.1.2 Certificate of registration of Business Name “Claasion Laser Clinic”, dated

31 October 2005
5.6.1.3 Certificate of registration of Business Name “Caidge Eye Clinic”, dated 31
August 1994

5.6.1.4 Printout of Whois Domain search of “clearvision.ceuwr’
5.6.1.5 Letter from the Complainant to Respondent dateDd& mber 2007
5.6.1.6 Letter from the Complainant to IAMA CEO dated 18reary 2007
5.6.1.7 Printout of Whois Domain search of “visionclinicrocau”
5.6.1.8 Copy of IAMA Supplemental Rules to auDRP
5.6.1.9 Email from the Complainant to IAMA NSW dated 5 kEaby 2007

5.6.2 Letter from IAMA to Respondent dated 16 April
Letter advising receipt of complaint, commencenwradministrative proceeding
and inviting response.

5.6.3 Letter from IAMA to Panellist dated 9 May
Letter advising receipt of complaint, nomination mdnellist, etc and providing
copy of complaint documents (all included in iter.% above)

5.6.4 Letter of Inquiry from Panellist to Parties dated 13 May 2008
Letter advising nomination of panellist, and redungsfurther information.

5.6.5 Letter from Complainant dated 13 may 2008, in response to Panellist’s letter of
Inquiry.

5.6.6 Email dated 14 May 2008 from Respondent to Panellist
Letter responding to Panellist's letter of inquirgdvising that respondent is
awaiting advice and attaching copy of a responséAMA “posted 7/5/08” in
response to the Complaint.

5.6.7 Email dated 16 May 2008 from Respondent
Email advises that Respondent is not in a positiorespond to Panellist’s Letter
of Inquiry.
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